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Abstract

In 2005 the federal government decided to establish a National Radioactive Waste Facility in
the Northern Territory and in late 2005 legislation to facilitate this process passed into law. In
so doing, the government sets aside an existing consensus-based process, established with
states and territories, to create a central facility. The government argues that the facility, which
will store radioactive waste, is necessary to maintain a continuing domestic nuclear reactor
capacity to produce medical radioisotopes in Australia. It also suggests that refusals by states
and territories to host radioactive waste, which have frustrated the process of establishing a
facility thus far, threaten Australia’s ability to service its own requirements for nuclear medicine.
Other views, however, question these arguments, and suggest that the facility, as now
planned, may not offer the benefits claimed for it under original proposals. On consideration, it
becomes clear that these are matters which hold wider implications about the level of

Australia’s nuclear involvement in the future.
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Definitions

Cyclotron — accelerator device used for bombarding targets with nuclear particles

Half-life - time period over which half of the radioactivity in a body of material has changed,

over time, to a low energy state.

Radioactive waste — by convention divided into four categories: Low Level Waste, which
requires containment but no shielding; Intermediate Level Waste, which requires shielding but
no further measures for dispersal of heat, is divided into Intermediate Level Waste, short-lived,
which has a half-live of less than thirty years; Intermediate Level Waste, long-Lived, having a
half-life of more than thirty years; and High Level Waste, which requires both shielding and

measures to dissipate heat arising from the material.*

Radioisotopes — high energy-state forms of the chemical elements. Radioisotopes are said to

‘decay’ over time to lower energy state forms, known as ‘daughters’.

Radiopharmaceuticals — radioisotopes used in medical procedures, typically in medical

imaging and in the treatment of cancer.

Acronyms

ANSTO - the Australian Nuclear Science and Technology Organisation
ARPANSA - the Australian Radiation Protection and Nuclear Safety Agency
HIFAR - the current ‘High Flux Australian Reactor’ at Lucas Heights

OPAL - the proposed ‘Open Pool Australian Light-water’ reactor
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Introduction

In August 2005 the federal government announced that it would build a National Radioactive
Waste Facility to store radioactive waste in the Northern Territory. The current proposal is for a
facility that would consist of buildings for unloading and handling materials, shallow trenches
for storage of radioactive waste in containers, and a secure perimeter.” In November 2005 the
government introduced two bills to support construction of the facility: the Commonwealth
Radioactive Waste Management Bill and the Commonwealth Radioactive Waste Management
(Related Amendments) Bill, which became law in late November 2005. In the lead-up to voting
on the bills, the House of Representatives Standing Committee on Industry and Resources

conducted a brief inquiry into the legislation.®

The August decision, the ensuing legislation and the way in which the process was
conducted have been controversial. At the same time, underlying arguments are complex. This
paper clarifies arguments from either side — for and against — on the current approach to
establishing the National Radioactive Waste Facility, primarily those made in submissions to

the Committee and in debate in the Commonwealth parliament.

Opinion on the facility is divided into three main positions. First, the view of the federal
government, is that current activities which create radioactive waste in Australia are essential,
that, as a result, the creation of a central waste facility is imperative; and that strong leadership
from the Commonwealth is necessary to establish one. The second, argued by the
Government of the Northern Territory and the federal Labor Opposition, agrees that there is a
need for a facility, but argues against the government’s approach to implementation. A third
position, argued by Medical Association for Prevention of War, rejects the concept of a
centralised national radioactive waste facility altogether, arguing that it would raise levels of
hazard — not reduce them — and that current activities contributing to the radioactive waste
stream are harmful and unnecessary. This paper discusses the supporting arguments,

evidence and consequences of each of these positions.

Legislation

The purpose of the legislation is to ‘put beyond doubt’ the government’s power to select a
site for and build a National Radioactive Waste Facility in the Northern Territory.* The
Commonwealth Radioactive Waste Management Act 2005 (Cth) and the Commonwealth
Radioactive Waste Management (Related Amendments) Act 2005 (Cth) together provide for a
facility to manage radioactive waste generated by the Commonwealth — not that of the states
and territories as originally proposed. They proscribe actions that may ‘regulate, hinder or
prevent’ work toward the creation of the facility,” and override any state or territory legislation

that may conflict with the Commonwealth’s intentions on the matter. The acts also allow the
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Commonwealth to extinguish all rights in connection with land selected for the facility, or for an
‘all-weather road’ that would service it. It is believed that the Commonwealth already has
powers to perform many of the functions the acts are intended to support: ® the purpose of the
acts is to forestall any further recourse, through courts of law or any other legal fora, which may

obstruct progress toward a facility.”’

An unusual facet of the legislation is that it specifically removes entitlements to ‘procedural
fairness’ in relation to the facility, and particularly in relation to decisions made by the Minister
for Education, Science and Technology as to a site for a facility. The Commonwealth
Radioactive Waste Management (Related Amendments) Act 2005 prevents the responsible
minister’s declaration of a facility site from being considered a ‘legislative instrument’, and thus
prevents oversight or review through the mechanisms of the Administrative Decisions (Judicial
Review) Act 1977 (Cth).8 These comprehensive powers to override and extinguish rights, acts
and provisions are reasons why these acts are contentious. The emotive nature of radioactive
waste is another. Together they make for a parcel of legislation that has the potential to arouse

controversy and debate.

Background

The two acts are a direct response to recent events in connection with the Commonwealth’s
selection of a site for a facility in South Australia, ‘site 40(a)’. There, the State Government
sought to prevent the site being acquired by the Commonwealth by designating it a public park,
which prevents acquisition by the Commonwealth under the Lands Acquisitions Act.1989
(Cth).° This act ensures procedural fairness unless urgency or public interest can be clearly
proved. In this case time was at issue: the South Australian government sought to pass
legislation to change the status of the site before the federal Minister was able to acquire the
land under a compulsory process. Similarly, the Minister sought to acquire the land before the
state legislature could put it beyond reach. There were constraints on both sides: for the state,
it takes time for legislation to pass and come into force; for the Commonwealth, the Lands
Acquisition Act specifies a window period for negotiation between parties before compulsory
acquisitions are finalised.'® The federal Minister attempted to ‘get there first' by a simultaneous
compulsory acquisition and a denial of rights to negotiate,™* a combination the Federal Court
ultimately found contrary to the provisions of the Lands Acquisition Act.'* Had the
Commonwealth been able to prove ‘urgency’, the Court, it appears, would have been inclined
to take a more favourable view. But the Court found that although situations of ‘exceptional
urgency’, may warrant the subordination of other rights and interests to the public good,13 this

was not one of them.*

Each of the main features of the two Commonwealth Radioactive Waste Management Acts
respond to this judgement: to references made to the Native Title Act 1993 (Cth);15 to the
Environmental Protection and Biodiversity Conservation Act 1999 (Cth),16 and to rights to

‘procedural fairness’. The acts also respond to legislation passed in most states and territories
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seeking to prevent the creation of a national radioactive waste facility in their jurisdictions.
Brendan Nelson, the then responsible Minister (for Education, Science and Technology)
argued that these items of legislation — such as the Northern Territory Nuclear Waste
Transport, Storage and Disposal (Prohibition) Act 2004 — were in conflict with Commonwealth
law from the time they were proclaimed.'” In the federal government's view, the recent
package of legislation merely re-instates the priority of Commonwealth laws over those of
states and territories, including the Australian Radiation Protection and Nuclear Safety Act
1998 (Cth), and the Environment Protection and Biodiversity Conservation Act 1999 which,
according to Mr. Nelson, already ‘provide the authority for the Australian government to
establish and operate the facility’.*®

This legislation comes at a time of breakdown in a long-running consensus-based process to
create a national radioactive waste facility.” Since 1979, there have been discussions between
Commonwealth governments, and those of the states and territories, as to how this may be
achieved. There have, over this time, been a number of parliamentary inquiries, resulting in a
considerable paper trail on matters nuclear.?’ The process has included, from 1992, agreed
scientific and environmental criteria on the attributes of suitable sites.?* Discussions have
reflected broad agreement that there should be a central facility that would aggregate waste
from the now 30 Commonwealth sites and 100 states and territories sites where radioactive
waste is stored.? This waste amounts to ‘3,700 cubic metres of low level and shortlived
intermediate level radioactive waste’, and approximately ‘500 cubic metres ... of long-lived
intermediate level radioactive waste’,?* of which 90% is generated by HIFAR (the ‘High Flux
Australian Reactor’), operated by ANSTO (the Australian Nuclear Science and Technology
Organisation) at Lucas Heights.24 Within this process, the majority view has been that a central
holding place, accepting radioactive waste from all jurisdictions, would provide higher levels of
safety and security. This is quite a different model from that now proposed by the present
federal government, under which states and territories must make their own arrangements for

any radioactive waste arising in their jurisdictions.

The federal government’s case

To the Federal government, there is a significant contradiction between the agreement of the
Commonwealth and its states and territories — that there should be a central facility — and the
unwillingness, on the part of any of the states and territories, to host the facility. In the
government’s view, actions by South Australia are only the most recent manifestation of this
tendency.25 The government’s view is that it has been forced to take strong action —the
unilateral decision to place the facility in the Northern Territory — in the face of, on one hand, a
clear need for a place to store radioactive waste produced by the Commonwealth and, on the
other ‘a continued and apparently irresolvable lack of co-operation from the states and

territories’. 2° This has left it with no other option but to ‘abandon a longstanding proposal to

build a national repository for all radioactive waste in the country’.27
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The Federal government uses three main arguments to justify its present course of action. Of
these, arguments relating to health have received the greatest emphasis.?® The government
contends that radioisotopes produced by HIFAR are imperative to health care in Australia:

Radiopharmaceuticals are extensively used in nuclear medicine, for example in
radiotherapy cancer treatment and bone scanning applications ... about half a million
Australians receive a radiopharmaceutical every year, and that on average, every
Australian will need a radioisotope at some stage during their lifetimes for medical
treatment.”
In this view, a refusal to manage radioactive waste is, effectively, a refusal to sponsor the
process through which radiopharmaceuticals are produced. To follow this course would be
either to deny treatment to people needing these substances, or to make it necessary to import

them, thus reducing ease and certainty of supply.*

The second argument invokes Australia’s contractual obligations to accept used HIFAR fuel
rods returning from reprocessing in France in 2011.*' These are regarded as intermediate-level
long-lived radioactive waste: more radioactive than most Australian radioactive waste, and
consequently more sensitive, potentially, in relation to public opinion: it is also not amenable to
the relatively informal arrangements under which the bulk of Australian Low-Level Waste

(LLW) is stored — in the ‘*hospital basements’ so often referred to in debate on the matter.*

The third argument hinges on directions from the Australian regulating body, the Australian
Radiation Protection and Nuclear Safety Agency (ARPANSA) that a facility suitable for the
storage of Intermediate-Level Waste (ILW) should be built as part of licensing conditions for the
Open Pool Australian Light-water (OPAL) reactor, the proposed replacement for HIFAR.
Without this, in terms of regulatory requirements, OPAL cannot be built. This imperative is
reflected in Minister Nelson’s closing comments to the second reading speech on the
legislation, suggesting that there were ‘a number of reasons why early progress on the facility’
was ‘needed to ensure timely availability of the OPAL research reactor’,® but is only described

in detail in ARPANSA evidence to the Committee inquiry.**

To these arguments, the federal government adds three subsidiary points. First, it suggests,
in relation to concerns over the increased transport of radioactive material made necessary by
a central facility,®® that transport of radioactive materials has had, and continues to have, an
exemplary safety record in Australia.*® Second, it emphasises the small quantity of Australian
waste compared with some other countries, who hold considerably more, such as the U.S. and
France.®” Third, in the Minister’s view, the government has ‘not heard a sensible, practical
alternative’ to the facility leaving it, by default, as the only responsible course of action.*® These
messages are consistent with the way the government describes its position: as a reasonable,

realistic reaction to potentially confounding conditions.

As in South Australia v.Slipper [2004] FCAFC 164, a critical dimension lies in the degree of

‘urgency’ the federal government attaches to these imperatives. The case for urgency is made



Page 10

on grounds that approval processes for a facility take time, and that they must be completed in
time so that a facility may be ready to receive the returning fuel rods and to satisfy licensing
requirements for OPAL. To this end, the Committee’s majority report quotes evidence from
officers of the Department of Science and Technology (DEST) who are, reportedly, ‘most
concerned’ that the facility should be ‘available when that reprocessed spent fuel will return to
Australia in 2011 ... we have six regulatory stages to go through. One of them alone can take
up to two years, so we do not have too much time.%°

Overall, the government’s position hinges on interlocking arguments, all relating to Australia’s
capacity to support nuclear medicine. These hold that Australia needs to produce its own
radioisotopes, and that as it is the Commonwealth, through ANSTO, that supplies
radioisotopes, then the Commonwealth must have a place to put the resulting radioactive
waste. Without the cooperation of states and territories, the Commonwealth is in a dilemma:
strictly speaking, it has no land of its own, except land to which it holds title in the jurisdictions
of states and territories, and a decision to use any of these parcels of land will provoke the
sensitivities from within the jurisdiction involved. Arguments as to its need for a place to hold
returning fuel rods, or to arrange storage for radioactive waste arising from the future
replacement reactor at Lucas Heights are, essentially, permutations on this central strand of

argument.

The opposition’s case

The Northern Territory Labor government and the federal Labor Opposition are bracketed
together here as the ‘mainstream opposition’ to the facility. The main elements of their stance

are:

support for the concept of a national radioactive waste facility;*°

an affirmation of the need for radioactive materials for medical applications and, tacitly,
for continued domestic reactor capacity to produce them;**

a view that the federal government’s present course of action represents a departure
from consultative and consensual process;**

a call to return to the former consensual process between the federal government and
the states and territories, and in particular to the agreed scientific grounds for site
selection, and;*

concerns as to the implications of the legislation for democratic representation,
particularly in terms of the relationship between the Commonwealth, on one hand, and
the states and territories on the other.**

Taken together, these amount to a view that the best course of action now is for the
Commonwealth, states and territories to reinstate the former consensus process on the facility,
and a site selection process based on parameters already established under previous
negotiations. This is part of a broader argument that consultation and trust are integral to
making the facility process both fair and achievable. Clare Martin argued before the Committee

that gaining public trust is central to ‘successfully progressing ... the repository siting process’:
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A siting process that provides interested parties an opportunity to participate early in a
well-defined and transparent process [would afford] greater chance of success. ... Indeed,
people are often reluctant to accept any risk from waste disposal because they do not
perceive a need for or benefit from it.*®

This emphasis on consultation in implementations of radioactive waste facilities is consistent
with views expressed by a number of other contributors to the debate.*® These arguments on
consultation, in effect, mesh with those emphasising science as a criterion for site selection.
The combined proposition is that a fair and workable approach will gain public assent by

means of an open process founded on the best possible information.

The minority report of the Committee elaborated on this when they stated their objections to
the government’s current approach. They found that the process of site selection ‘lacked
rigour’, and found it ‘an extraordinary admission’ from DEST that the process had been
conducted by DEST and Department of Defence staff alone,*’ with ‘no independent expert
advice whatsoever to aid site selection’, and with some doubts raised over levels of expertise
in relevant scientific disciplines.48 Rather, the main emphasis in site selection had been on
‘proximity to infrastructure’ and ‘Defence’s operating requirements’ rather than scientific
information on environmental safety. “** The haste with which the proposal was developed had
compounded this effect, so that ‘the site announcement was ... made before ARPANSA had
completed finalising ... guidelines that should have informed the site selection process’.>

While DEST officials, in the words of the minority report, ‘attempted to justify this rushed
process as being driven by the return of reprocessed fuel rods from France in 2011, the report
found this argument ‘weak’ in that it assumed, necessarily, that ‘independent expert advice or
community consultation would have hindered the site selection process’.51 In the view of the
minority report, the time-frame allowed for planning and creating the facility was
disproportionately short in relation to the period over which it would serve as a facility — some
hundreds and thousands of years, depending on the type of waste — and that this was a

powerful argument for reinstituting ‘a proper scientific process’ for site selection.>

The final main objection to the legislation, from this point of view, is that it represents a
misuse and imbalance of power between the Commonwealth, on one hand, and its citizens —
and the states and territories — on the other. The federal Opposition, in the Committee’s
dissenting report, described the legislation as ‘a heavy handed and undemocratic imposition’ of
Commonwealth power ‘over its citizens and democratically elected State and Territory
governments, particularly in the Northern Territory’.53 This is echoed in statements — such as
that by independent MHR Peter Andren — that the legislation in effect reduces ‘the people of
the Northern Territory’ to the status of ‘second-class citizens’.>* The dissenting Committee
report makes a number of observations in support of this view. It characterises the two bills as

designed ‘to quash all opposition to the Government’s plans to impose a nuclear waste dump
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on Northern Territorians and transport nuclear waste’,” and notes that the second bill provides
that:
once the Minister has exercised absolute discretion to declare one of the sites nominated

as the future site for the nuclear dump, and extinguished all non-commonwealth rights and
interests in the relevant land, the decision is not subject to any form of judicial review.*

This, according to the report, has the effect of ‘removing transparency and accountability from

the site selection process altogether’.57 In addition, it expresses concerns that the acts:

allow the Commonwealth, by regulation, to exclude other as-yet unspecified Common-
wealth laws and regulations from hindering investigations. In short, in seeking passage of
these bills, the Commonwealth is seeking virtually unfettered power to do as it wishes
during the process of site assessment and waste transportation, with no recourse to legal
action possible by any affected parties.*®

These concerns are reflected in those raised by Senate Scrutiny of Bills Committee as to
whether the acts ‘trespass unduly on personal rights and liberties’.> It also expressed qualms
about the short time-frame allowed on the process of presentation, debate and passage and
passing the bills: including the Committee inquiry which, unusually, heard evidence for just one
day. This prompted the remark that this was a ‘subversion’ of the Senate’s ‘democratic

processes and effective law making’, reflecting ‘the Commonwealth’s intentions in this bill’.*°

Key points of difference between the government and mainstream opposition to the current
facility process hinge, to a large extent, on attitudes to consultation. To the federal government,
consultation appears to raise the prospect of further obstacles to a process of instituting a
facility, whereas mainstream opposition perceptions are that consultation is a way to overcome
the obstacles of acceptance that this kind of facility must encounter. An important subsidiary
point of difference focuses on timelines: to the government, a perceived urgency in this regard
makes it necessary to truncate consultative and scientific processes; to the mainstream
opposition, taking this shorter route appears to threaten the viability of the project, both from
the perspective of practicability and community acceptance, and to provoke further concerns

about due process and the powers of executive government.

These differences aside, mainstream opposition to the present facility process agrees with
the government on fundamental precepts: on the need for a central facility, and on the
necessity of domestic production of radioisotopes. Indeed, in political terms, this is a natural
position for Labor to adopt, since it must obey that law of politics that demands clear policy
contrasts with one’s foes and, at the same time, skirt the dangerous waters of its own internal
divisions on uranium mining. A significant omission, however, in Labor’s case lies in its silence
on the federal government’s ability to take over the momentum associated with the previous

consensus process and divert it so as to support its current, quite different, plan.
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A third position: the Medical Association for Preve ntion of War

Arguments by the Medical Association for Prevention of War (MAPW) take quite another
view from those of both the federal government and the ‘mainstream opposition’ position
outlined by federal and Territory Labor. MAPW's view is that a central facility would not
improve levels of safety, and that, by making it necessary to transport radioactive waste on a

broad scale, a facility would, in fact, increase risk.**

It is MAPW'’s position that neither HIFAR, nor OPAL — its proposed replacement — are
necessary to maintain the supply of radiopharmaceuticals to Australian hospitals. Contrary to
the prominence given to arguments on health by the federal government,62 MAPW proposes
that Australia does not need domestic nuclear reactors to produce these isotopes: rather,
importation has proven over time to be an adequate way to meet demand. Evidence for this
lies in the absence of interruption to effective supply during regular HIFAR down-periods, often
extending ‘up to several months’.®® These, says MAPW, have produced ‘no shortage in any
hospital in Australia’: in fact, ‘most of the clinicians around town ... did not even know that it
happened’, ® and, in any case, for ‘a number of hospital nuclear medicine departments’
overseas suppliers are the ‘preferred source of isotopes’ over the ANSTO facility at Lucas
Heights, ®® because they compare favourably on price and reliability of service.® In this view,
claims that importation is unreliable are simply not borne out by experience,67 and, since ‘the
world is awash with capacity to generate isotopes’, there is little need to supplement this with

Australian domestic capacity.®®

Measuring benefit against risk, argues MAPW, the case for retaining Australia’s nuclear
reactor capacity cannot be sustained. From this perspective the presence of an unnecessary
nuclear reactor increases hazard to the Australian population without representing a
countervailing benefit. The balance of benefits and drawbacks is tipped further in favour of non-
reactor options as other medical technologies develop, including the increasing use of imaging
techniques such as ‘advanced CT scanning, PET scanning [and] sophisticated ultrasound’,
none of which employ reactor-generated isotopes.®® For imaging applications where
radioactive sources continue to be needed, MAPW advocates the use of ‘shorter lived isotopes
that are cyclotron generated’.” In terms of radioactive therapeutic sources, such as those used
in cancer treatment, MAPW argues that many can be produced using cyclotrons — which
represent a lower radiological hazard. Exceptions are some few ‘workhorse’ radioisotopes,
such as technetium (Tc-99m), readily available from overseas sources and which could,
potentially, be produced domestically using cyclotrons in the future, if Australia were prepared
to invest in research in this area.” In addition, MAPW suggests that a feature of current
arrangements is ‘skewed Medicare rebating which subsidises reactor-based medical
technologies’, and that Australia’s reliance on reactor production would be further reduced if

this were changed."
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These options, and what is suggested to be inadequate proof that Australia should build a
new research reactor, are covered at length in a separate report, A New Clear Direction
(2004).” In this, MAPW notes that a Senate Select Committee’s report on the proposed
replacement reactor (2001) found that the federal government had failed to establish ‘a
conclusive or compelling case for the new reactor’.” It also raises concerns that evidence used
in favour of OPAL has been misleading as to the medical consequences of Australia not having
a nuclear reactor,”® and is, more generally, critical of the way the federal government has ‘sold’
its approach to the facility using concepts of ‘medical need'. It argues that this has been a
calculated approach adopted as a means to win tacit acceptance for the new reactor — in the
first instance — and the radioactive waste facility, in the second.”® In MAPW's view, the federal
government has used a combination of public information strategies in which ‘the benefits of a
reactor’s role in nuclear medicine were deliberately overstated’ and opportunities for open
debate were minimised, thus ‘starving ... opponents of oxygen’.”’

Leaving aside the question of domestic nuclear reactor capacity, MAPW parts company with
both the federal government and mainstream opposition in its criticism of a central tenet of
current doctrine: the inherent superiority of centralised storage. It criticises this in two ways.
First, centralised storage is not in and of itself necessarily more secure: rather there is a
potential for to lead to an ‘out of sight and mind’ approach unlikely to produce high standards of
security, and which would encourage greater production of radioactive waste.”® Second,
MAPW suggests that a high level of overall security can only be achieved where all other sites
holding radioactive waste are secured to the same degree. The argument is that a chain is only
as strong as its weakest link: *

there is no point having a .... centralised facility if the radioactive materials at sites of
generation or interim storage are any less secure.[If] current storage facilities for
Australian radioactive waste are in some way inadequate or flawed, this should be a
[reason for] ARPANSA to rectify the situation, not a ... justification for building another
facility.”
From this point of view, centralised management alone is unlikely to deliver the benefits
claimed for it. Under present plans, states and territories are obliged to make their own
arrangements while the Commonwealth builds a facility exclusively for its own requirements,
leaving the current process vulnerable to the kind of criticisms raised by MAPW on this point.
The South Australian government’s current proposal to place its radioactive waste at the
Olympic Dam uranium mine, rather than on a site selected on scientifically-determined criteria

subject to public assent, would seem to bear out criticism along these lines.®

In place of current proposals, MAPW recommends an approach that would: make efforts to
minimise outputs of radioactive waste; store radioactive waste at source, thus minimising the
need tor transport; employ ‘secure, monitored above ground storage’ rather than burial; and
involve genuine efforts toward ‘community acceptance’, implying not just ‘consultation’ or

‘education’ but the community’s informed consent for any proposals to be implemented.81 The
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contrasts between this and the federal government'’s position are manifest. On one hand,
MAPW'’s approach is designed to limit overall output of radioactive waste, including holding
producers of waste responsible for localised management — where waste is also under
scrutiny from electorally significant populations. By contrast, the government’s approach has
the appearance of being a more ‘industrial’ model that leaves open the possibility for higher
levels of radioactive waste production and storage in the future. MAPW'’s proposals on the
constructive role of community engagement also form a contrast with views held by
government, in which consultation on matters nuclear, it appears, is seen as more likely to be

an obstacle to the implementation of policy.

Discussion

A key rationale for the federal government’s current, robust, approach to the facility has been
that the existing process failed, and that the ultimate expression of this has been the 2004-
2005 legal proceedings on Site 40(51).82 In the federal government'’s view, the frustrations it has
experienced in establishing a facility are due, in great part, to a pervasive ‘not-in-my-backyard
syndrome’, leaving it with no other option but to terminate the consensus process: * it has
exhausted all other avenues, leaving no other option but to adopt the mechanisms contained in
the two acts.

A combination of overt willingness to go ahead with a facility, and practical reluctance to host
such a facility, leaves states and territories vulnerable to these arguments. Legislation passed
in a number of states and territories — Western Australia, South Australia, the Northern
Territory — to prevent a facility in their jurisdictions, bears out this impression.84 But there are

further considerations that throw a different light on this.

First, there have been questions raised about the integrity of the Commonwealth’s proposal
for the South Australian facility, important because of the site’s significance as a ‘trigger’ for the
present approach. The idea that recent events are a convincing rationale for the government'’s
position clearly depends on an assumption that the government’s arrangements for Site 40(a)
were handled well. In this case, doubts have been raised as to the adequacy of the scientific
basis for the proposal: South Australian government agencies argue that there was insufficient
consideration of the potential impact of the facility on ground-water, and as to how ground-
water flows would distribute radioactive material in the event of a breach of containment. *

Responses made in connection with the Draft Environmental Impact Statement suggested that:
soils at the site had been incorrectly characterised in hydrological terms;
no hydrological models had been generated that factored in climate change;

the EIS did not ‘determine or establish’ a ‘groundwater exclusion zone’;
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the facility had not been designed to contain any release of contaminated material into
ground-water systems;

the proposal did not establish sufficient means to monitor and manage ground-water,
and,

there were no contingency plans for an event in which groundwater became
contaminated.®®

There is at least ‘a case to be answered’ here. If these criticisms were proved, it would
considerably weaken the government’s position: that it had taken all reasonable steps toward
establishing a facility through a consensus process, and with its present, unilateral, approach

as the only way ahead.

A second line of questioning also throws a critical light on this proposition. lan Holland, an
Australian commentator on nuclear matters, argues that the consensual process was flawed
from the start because it was allowed to continue without getting fundamental agreement from
the states and territories that the facility could, after a fair and transparent process, ultimately
be sited in any of their jurisdictions.87 In Holland’s view, consensus was an insufficient priority
from the beginning, with a constructive balance not being achieved between scientific
concerns, on one hand, and cultural and consensus considerations on the other: priority was
accorded to scientific criteria over public assent. However, this was compounded when
emphasis was given, in subsequent decision-making, to the proximity of infrastructure and
other non-scientific criteria over scientific ones, further undermining the public’s sense of
engagement and confidence in the process. In the event, the choice of a site where radioactive
waste was already stored led to perceptions that the decision was based on ‘convenience’
rather than science. Thus, the process was compromised, and this effect was magnified when

government assurances were given and then ‘directly contradicted’.®®

This, Holland suggests, was not a way to achieve public acceptance. A sense of a fair and
open process was compromised through a focus on particular nominated possible areas,
rather than allowing scope for a choice based on scientific merit. Nor is this handled any better
under the Commonwealth Radioactive Waste Management Act, since the legislation only
provides for sites to be chosen in the Northern Territory, a feature that may, according to
Holland, potentially create further problems in the future given the unexpected obstacles have

been a feature of the process to date.®

Reflections on this point leave open the possibility that recent events need not, necessarily,
have led to the government’s present position. It is possible that the established process had
not been frustrated, alone, by ‘not in my backyard syndrome’, but by difficulties of governments
— both Labor and Liberal — in achieving a sufficient level of focus on community consultation.
A recent instance of this emerges in the majority (government members’) report of the inquiring

Committee, which recommended that DEST should ‘be more pro-active in adequately
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informing community groups about the proposal’, and that opposition to the project is ‘based on
misconceptions and ignorance’, which can be ‘dispelled’ to achieve community acceptance.®
This model assumes that significant information flows from government to community, rather
than the other way around, and runs counter to advice from international bodies, such as the
International Atomic Energy Association (IAEA), which emphasise an ‘inclusive community
consultation process’ in gaining community acceptance ... on the siting of waste disposal
facilities’.**

The federal government’s approach has left it open to the view that it has stifled community
debate.” The loss of rights to procedural fairness under the Commonwealth Radioactive
Waste Management Act appears to encourage this view.” Indeed, the New South Wales Joint
Select Committee on the Transportation and Storage of Nuclear Waste came to similar
conclusions about the federal government’s approach to radioactive waste in their 2004 report,
which suggested that the government’s ‘failure to consult and provide information about the
proposals’ was the ‘most dominant theme before the Committee’. The report noted that ‘not all
the complaints rejected the proposal outright but wanted to be effectively consulted and reliably
informed’, and named, in particular, not activist or similar groups as being especially concerned

about this, but mainstream associations, such as local councils.®*

As we have seen, the government’s main line of argument against adopting a more
consultative approach has centred, in the main, on concepts of urgency: the idea that there is
no time for a consultative process. The refusal of the Federal Court to accept the government'’s
protestations of urgency in relation to Site 40(a) have not discouraged the government from
continuing to rely on this line of argument. Committee transcripts (EWRE) provide opportunities

for a more thorough evaluation of the urgency of the government’s position.

To review, the case for urgency is argued on three main points: medical needs for reactor-
generated radioisotopes; contractual obligations to accept spent fuel in 2011, and obligations
imposed by ARPANSA that Australia acquire a facility to manage ILW prior to the
implementation of OPAL. In relation to the first point, we have seen that it is not entirely certain
that Australia has an unquestionable need to preserve domestic reactor capacity in order to
have access to medical radioisotopes. In relation to the second — the return of spent HIFAR
fuel rods from France — ANSTO has advised, in evidence before the Committee, that there is

capacity at Lucas Heights to store the returning material.*®

It would appear that levels of
capacity only become problematic in scenarios that involve further regular production of
radioactive waste by a domestic reactor. The third and remaining ground for urgency, then,
centres on the time-line for the OPAL replacement reactor at Lucas Heights. This has tended
to be described in terms of absolute time limits, in isolation from questions as to whether the

replacement reactor is necessary. If it were to be proved that Australian does not require a
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domestic capacity to manufacture reactor-generated radioisotopes, this would reduce the
persuasiveness of any arguments made on ‘urgency’ in this regard. It is to be recalled that a
2001 federal parliamentary inquiry into the proposed replacement reactor found that the
government had ‘failed to establish a conclusive or compelling case for the new reactor’,*® and
it may be that there are other reasons for the government’s pursuit of the replacement reactor

that deserve further attention.

Conclusion

The federal government’s position on the National Radioactive Waste Facility is, for the most
part, intelligible in light of an underlying commitment to retain nuclear reactor capacity in
Australia. It remains an open question as to whether this new reactor is strictly necessary for
the medical needs that have dominated the government’s information campaign. Taking into
account all evidence, it seems that the proposed facility may not be strictly necessary to cater
for current storage requirements for radioactive waste. It certainly does not achieve the goals
established under the original process — of creating a single, secure facility for all radioactive
waste in Australia. However it is necessary if the OPAL replacement reactor is to be built at

Lucas Heights.

The government’s determination to press on with OPAL, irrespective of questions arising,
must provoke conjecture as to other imperatives. The most probable explanation is that the
continued presence of a nuclear reactor in Australia is, in the government’s view, consistent
with Australia’s role as a supplier of uranium and as a technologically advanced country.®’ It is
also a significant ‘fact on the ground’ to support the government’s interest in creating a
domestic nuclear power generating capacity: it would be more possible to get the public’s tacit
assent to power reactors with another, albeit a research reactor, already in production. If this is
true, then recent events surrounding the establishment of the radioactive waste facility amount
to an opening gambit in a wider game as to Australia’s future stance on matters nuclear. In
view of the potential significance of this, a case can be made that it would be better for
Australia to have a more informed, explicit and transparent debate on its nuclear involvement
— as recommended by parliamentary inquiries in 2001 and 2004 — in place of the contest for

hearts and minds currently underway.*®

With these possibilities in mind, we may consider, then, the consequences of the federal
government’s current approach to matters nuclear — as evidenced in the recent
Commonwealth acts. If the government seeks to implement the facility — as a component of its
future vision for Australia’s nuclear involvement — without consultation, and extinguishes rights
and powers in its efforts to do so, then this may be a foretaste of future behaviour on other,
even more significant, elements of the vision. So far, the government has moved away from,
rather than towards, measures that would promote transparency on these matters. The legal
apparatus it has chosen to employ, in its overriding of particular rights and acts, diverges from

the principle that laws framed with more general scope and applicability are consistent with
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fairness and transparency in government. The practical effect of this departure, with particular
implications for the Northern Territory as the proposed host of the facility — or any other
jurisdiction chosen in the future — is that it will be difficult for governments or the public to
know what the parameters of the project will be, or to give their assent to them, fully-informed.
In terms specific to the facility, there will be significant unknowns as to how much radioactive
waste the facility can or will accept, at what levels of radioactivity, and whether it will be ‘stored’

or ‘disposed of — a subject that has attracted surprisingly little discussion in present debate.”

Given current debates on Australia’s nuclear future, public consultation and consent may
emerge more openly, over time, as matters of key importance, arousing popular sentiment to a
greater extent than is evident now. For the time being it is the province of a few — members of
parliament, special interest groups — but that could change if perceptions of risk, on the part of
the public, increased. If this happens, there will be a greater expectation to have a voice in
matters nuclear, and thus move the agenda closer to the position sponsored by ‘mainstream
opposition’ to the facility. If, however, further unanticipated obstacles were to arise, frustrating
the ‘new’ process, a situation could arise where MAPW's preferred arrangement — of

distributed storage, on site, under consistent regulation — would demand serious attention.

For the federal government’s part, even with its undisputed majority in both houses of
Parliament, the scenario most likely to deliver their plan on the facility, whole and
unadulterated, is one in which it is successful in persuading the Australian polity that the
benefits of a more thorough nuclear involvement outweigh its deficits. It must also convince it
that the institutions charged with the management of nuclear functions are reliable. We are
now in the early phases of an engagement, in which these arguments are opening shots. The
outcome will shape public sentiment on cognate issues for some time and will, in effect,

determine what policies on matters nuclear are politically sustainable in years to come.
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